
I]EF'ORI.] THI' MAHARASHTRA REAI, ESTATI.]
APPI.]I,I,ATF] TRIRUNAI,

4T006000000010527

M/s Nce lkamal Rcaltors Suburban

Vcrsus

14r.Bhupendra Vira

with

,{T0060000000r 0528

M/s Ncclkamal Realtors Suburban

Versus

1\{r.Kalpesh Chheda

with

. 141 il NOVt,lMIlFlR. 20-l 9.

Appellant

Respondent

Appellant

Rc spo ndc n t

A '100600000001 0529

N{/s Neelkamal Rcaltors Suburban

Versus

Mr.Chandrakant ShetLy

Appellant

Rc spondcnt

(Sumoet Singh for Appcllant,
Mr. Dalbal S. Itaj b/f Manoj Shukla,Advocate lor Ilespondcnt)

CORAM

1

.t^t,

: SUMANT KQI,HE. MEMIIEI(O
s.s. sAN DIIU, IAI,]-MIBE R (l!)

l)^rt!



COMMON ORI)Fllt:(I'FlR SUMANT KO LHI,I , MI.tMlil.tR(.I)

2

U\i

Appcal No.4T006000000010527/f8, Appeal No.

AT0060000000i0528/18 and Appeal No. 4T006000000010529/

18 are directed against a common order dated I8.5.2018 passed

by Learned Membcr No.l.MahaRERA in the Complaint

No.CC00600000000 1 277, CC00600000000 t247,

C006000000001244. All the complaints were decided by a

common order against which, 3 appeals have been separately

filed. Parties are the same in the appeals.

2 The applicants are the promoters and opponents

are allottees. The allottees had filed 3 different Complaints

against the same promoter which were decided by a common

order.

3. The promoter preferred 3 different appeals against

the allottees with a delay of 43 days and vide applications

under caption have sought condonation ofdelay.

4. According to the applicants, there is a delay of 22

days in preferring thc appeals. The promoters havc filcd thc

separate applications for condonation of dclay in each appeal.

After the impugned order was passed, the promoters were

thinking over ramification of the impugned order as the project

is big one. The promoters sought the legal advice in preparing

thc appeals. It took time to complete the procedure of

preferring the appeals, collecting necessary documents and

handing over the same to an Advocate. There was no



intentional delay in preferring the appeals. So, promoters have

prayed for condonation of delay.

5. Heard l,e:rrned Counsel for both the sides. Perused

thc applications for condonation of dclay. I)crused rcspcctivc

cases ofboth the sides. Ilead the case laws.

Following points ar:ise for our determination :-

I'OINTS

1. Whether the applicants have sufficient causc

for condonation of delay ?

2. What order ?

Our findings to the above points for the reasons are

stated as below :-

1. Affirmative.

2. As per final order.

I'OINTS NO.I AND 2

6. As per proviso to Sec.44 Sub Sec.(2) of the RER Act,

2016, the appeals are required to be preferred within a period

of60 days from the datc of receiving the copy ofthe order.

7. Admittedly, the promoters failed to prefer the

appeals within 60 days. Ilowevcr. as pcr provisio to Sec. ,1tl Sub

Sec. 2 of the RER Act, 2016 if sufficient cause for not preferring

the appeal within a period of 60 days is shown to the

satisfaction of adjudicating forum then such delay can be

condoned and appcal can be entertained.
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8. Learned Counsel for the promoters submitted that

there is a delay of 43 days in preferring the appeals. He

reiterated the grounds for condonation of delay as pleaded in

the application for condonation of delay. According to him,

there was no intentional and deliberate delay on the part ofthe

promoters. So, he prayed for condonation ofdelay.

9. On the other hand. Learned Counsel for

opponents(allottees) argued that the promoters have failed to

plead and substantiate sufflcient cause for condonation of

delay. According to her, the promoters were not punctual and

careful to prefer the appeals within a stipulated period.

10. We would like to point out that promoters have

launched the project ofresidential flats. The home buyers have

booked the flats in the said project. The RER Act, 2016

governing the rights and obligations of the parties has come

into force w.e.f. 1.5.2017. The order of MahaRERA Authority

under challenge is admittedly passed under the REit Act,2016

and the appeals have also been preferred against the said order

under the RER Act,2016. The period for preferring the appeal

is of 60 days. In the ordinary course of nature, it is quite

probable and possible that the promoters would be required to

think over ramifications of such order on the development of

the entire project. 'fhe promoters may collect the necessary

information from the stake holders and may seek the legal

advice to tackle the situation. It mav take somc time.
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Considering the fact that the RER Act,2016 is a new enactment

and awareness of rights and obligations of the promoters and

home buyers are being created in the society, it is quite possible

and natural that the promoters may not be able to prefer the

appeals within a stipulated period of 60 days from the date of

receiving the copy of the order which is passed under newly

enactcd RER Act, 2016. Afterall, there is ample material on

record to show that the promoters were not inactive after

receiving the copy ofthe impugned order. In fact, the promoters

made an attempt to take necessary steps by seeking legal

advice and by thinking ove r ramification of the impugned ordcr

on the project and other home buyers and preferring the

appeals. In such circumstances, delay that occurred in filing

these appeals appears to be quite possible and natural. In the

ordinary course of nature, it is not intentional and deliberate.

7 . Let us consider the ratios laid down bv Hon'ble

Apex Court on the point of condonation ofdelay. It is laid down

by Hon'ble Supreme Court in Collector Land Acquisition

vs. MST Katiji 1987 law Suit (S.C.) 214, that -.

" refusing to condone the delay can result in a

meritorious matter being thrown out at the

very threshold and cause of justice being

defeated. As against this when delay is

condoned the highest that can happen is that

a cause would be decided on merits after
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hearing the parties. Similarly, every day's

delay must be explained does not mean that

a pedantic approach should be made. Why not

every hour's delay, every second's delay? The

doctrine must be applied in a rational common

sensc pragmatic manner".

8. When substantial justice and technical

considerations are pitted against each other, cause of

substantial justice deserves to be preferred for the other side

cannot claim to havc vested right in injustice being done

because ofa non-deliberate delay. There is no presumption that

delay is occasioned deliberately, or on account of culpable

negligence, or on account of mala fides. A litigant does not

stand to benefit by resorting to delay.

9. [t must bc grasped that judiciary is respected not

on account of its power to legalize injustice on technical

grounds but because it is capable of removing injustice and is

expected to do so.

Hon'ble Supreme Court has also laid down in N.

Balakrishnan Vs. M. Krishnamurthy(1998 Law Suit

Supreme Court 872) that -
" Rules of limitation are not mcant
to dcstroy the right of parties.
They arc meant to see that parties
do not. resort to dilatory tactics but
seek their remedy promptly. Law
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of limitation fixes a life span flor
such lcgal remedy for the redress
ofthe legal injury so suffered. The
word sufficient cause as used
should receive a liberal
construction so as to advance
substantial justice. When there is
a reasonable ground to condone
the delay and that delay was not
occasioned deliberately and
intentionally, then delay should be
condoned.

I0 Similarly. the Ilon'ble Apcx Court in Esha

Bhattarcharjec vs. Managing Comrnitte e of
Raghunathpur Nafar Academy & Ors. (2013)12 Supreme

Court Cases 649 has also laid down some principles which are

applicable to an application for condonation of delay. It reads

as under

" (i) Therc should be a liberal. pragmatic,
justice-oriented, non-pedantic approach
while dealing with an application for
condonation of delay, for the courts are
not supposed to legalisc injustice but are
obliged to rcnrovc inj u st ice.

(ii) The terms "sufficient causc" should
bc underslood in thcir propcr spirit.
philosophy and purpose regard being
had to the fact that these terms are
basically elastic and are to be applied in
proper perspcctive to the obtaining fact-
situation.
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(vi) It is to be kept in mind that
adherence to strict proof should not
affect public justice and cause public
mischief because the courts are required
to be vigiiant so that in the ultimate
eventuate there is no real failure of
justice".

11. ln view of above discussion, we are ofthe opinion

that the promoters have shown sufficient cause for condonation

of delay. The opponents will not suffer hardship if delay is

condoned. The opponents may be compensated by awarding

suitable costs. We answer points accordingly.

12. In the rcsult, we pass following order.

ORDF]R

I ) Applications for condonation of delay in Appeal
No.AT00600000000 10527/1 8,Appeal No.
4T00600000000 10528/18, and Appeal
No.4T0060000000010529/18 are allowed.

2) Delay is condoned subject to payment ofcosts of
Rs.2,000/- by applicant(promoter) to
opponent(allottee) in each appeal on or before
12.1,2.2019.

3) On paymcnt ofcosts as refcrred abovc, Appeal
No. AT0060000000010527/1 8, Appeal No.-
AT006000C000010528/18 and Appeal No. -
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AT0060000000010529/18 shall be listed on the
board on 12.12.2019 for further consideration/
hearing.

4) Failure to pay costs as referred above will result
in dismissal of applications for condonation of
delay.

( S.

t vVnll-l*---F lrf-tt-|S
(SUMANT KOLHE)

MEMBER(J)ER (A)
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